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No. 2009AP2021
(L.C. No. 2008CV915)

STATE OF W SCONSI N ) I N SUPREME COURT

Lake Beul ah Managenent District,
Pl ai ntiff-Appell ant-Petitioner, FI LED

Ve JUL 6, 2011

Village of East Troy, h Ik
A. John Voel ker

Acting derk of Suprene
Def endant - Respondent . Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of a
publ i shed decision of the court of appeals! concluding that Lake
Beul ah Managenent District's (LBMD) ordinance, purporting to
regulate and require permts for certain wells that wthdraw
water from the area around Lake Beul ah, was invalid as preenpted
by the legislature's grant of authority to the Departnent of
Nat ural Resources (DNR) to regulate high capacity wells. LBVD

brought a declaratory judgnent action seeking to enforce the

! Lake Beulah Mgnmt. Dist. v. Vill. of E. Troy, 2010 W App
127, 329 Ws. 2d 641, 791 N. W2d 385.
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ordinance in regard to a high capacity nunicipal well, Wll No.
7, for which the Village of East Troy (the Village) had obtained
a permt fromthe DNR  The Village noved the circuit court for
summary judgnent, asserting, as relevant to our review, that the
ordinance was invalid as preenpted by state |aw The circuit
court granted the Village's notion for summary judgnent and the
court of appeals affirned.

12 We conclude that the ordinance is invalid because it
conflicts with, defeats the purpose of, and violates the spirit
of the legislature's delegation of authority to the DNR to
regul ate high capacity wells in Ws. Stat. 8§ 281.11 and § 281.12
(2007-08)%2 and its <creation of a conprehensive pernitting
framework for high capacity wells in Ws. Stat. § 281.34 and
8§ 281.35. Thus, the ordinance is preenpted by state | aw.

13 Therefore, we affirm the decision of the court of
appeal s.

| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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14 The ordinance, while applicable to any diversion of
surface water out of the Lake Beulah Hydrologic Basin,® was
adopted primarily in response to the Village of East Troy's
plans to construct a high capacity nmunicipal well, WIlIl No. 7.
Initially, LBMD unsuccessfully petitioned for judicial review of
the DNR's decision to issue the 2003 pernit for Wll No. 7.%
VWile continuing with its appeal of that decision and a
challenge to the DNR s subsequent 2005 permt for Well No. 7,
LBVD chose to pursue other nmethods to ensure that Well No. 7 did
not inpact Lake Beul ah.

15 On Decenber 11, 2006, LBMD adopted an ordi nance that

prohibits the diversion of water from the Lake Beul ah Hydrol ogic

3 The ordinance defines the Lake Beul ah Hydrol ogic Basin as
"the geographic region or territory whose boundaries include all
of the Lake Beul ah Surface Water Drainage Basin and all of the
Lake Beul ah G oundwater Basin." The Lake Beul ah Surface Water
Drainage Basin includes "[t]he geographic region or territory
whose boundaries include all those lands and waters on which
wat er deposited at the ground surface would, if prevented from
infiltrating into the soil, flow by gravity to a point where it
would enter into Lake Beulah.™ The Lake Beul ah G oundwater
Basin includes "[t]he three dinensional region whose boundaries
enconpass that portion of the aquifer known variously as the
shal | ow, unconsolidated, or sand and gravel aquifer, wthin
whi ch the groundwater, if it were unaffected by punping or other
artificial inducenent, would flow into, beneath or within the
Lake Beul ah Surface Water Drainage Basin."

* For a detailed history of LBMD s |legal challenges to the
DNR s permts for Well No. 7, see our decision in the related
case reviewing the DNR' s decision to issue the 2005 permt for
Well No. 7, Lake Beulah Mnagenent District v. Departnent of
Nat ural Resources (DNR), 2011 W 54, ¢9Y8-21, __ Ws. 2d _,
N.W2d __, and the court of appeals decision in this case, Lake
Beul ah Managenent District v. Village of East Troy, 329
Ws. 2d 641, 112-3.
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Basin without a permt from LBVD.®> To obtain a pernit pursuant
to the ordinance, the applicant is required to explain the
purpose of the proposed diversion and "include a thorough
environmental study" enphasizing the potential inpact of the
diversion on Lake Beulah and its surrounding environment,

including the groundwater aquifer.® The ordinance further

°> The ordinance provides that the followi ng are prohibited
acts:

It shall be unlawful and prohibited by this O dinance
for any person or entity to do any of the follow ng
unl ess such acts are authorized in advance by and
performed in conformance with a valid permt issued by
the District pursuant to this O di nance:

A Divert or transfer surface water out of the Lake
Beul ah Surface \Water Drainage Basin.

B. Divert, transfer, or induce the diversion or
transfer of groundwater out of the Lake Beul ah
G oundwat er Basi n.

E. Wt hdraw groundwater from within the Lake Beul ah
G oundwater Basin and then divert or transfer said
wat er out of the Lake Beul ah G oundwat er Basi n.

® The portion of the ordinance describing the permt process
provides in relevant part:

No use or action nay be initiated, undertaken or
continued that would be in violation of this Odinance
except in accordance with a permt issued by the

District. A request for a permt for such use or
action nust be submtted to the Board of Conmm ssioners
for approval. The petition, together wth any

docunents or records that support the petition, mnust
clearly state the grounds upon which the petitioner
requests the permt including, at mninmum a concise
statenent of the purpose of the request, the annual
volune of water to which the request applies and the
nunber of years the petitioner seeks for the approva
or permit to remain in effect. In addition, said

4
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provides that a permt may not be granted "if the net effect
woul d be adverse to Lake Beulah or the public health, confort,
conveni ence, and welfare of the D strict." Addi tionally, the
ordi nance does not allow LBVMD to grant a permt for a diversion
"unless a volunme of water equal to at |east 95% of the water
actually diverted or transferred is returned to the Hydrol ogic
Basin" in a nmanner that mtigates adverse effects.

16 The Village began constructing Wll No. 7 in 2006
after receiving the 2005 permt from the DNR The Village has
been operating Well No. 7 since August 1, 2008.

17 The parties do not dispute that Well No. 7 is within
the Lake Beul ah Hydrologic Basin as that termis defined in the
or di nance. However, shortly after LBMD enacted the ordinance,
the Village inforned LBVMD that the Village believed that LBMD

| acked the l|legal authority to promulgate the ordinance and, in

petition nust include a thorough environnmental study
of the proposed use or action with enphasis on the
potential inmpacts of such use or action on the
foll owi ng: Lake Beul ah; groundwater and surface water
contributing to Lake Beul ah; wetlands adjacent to Lake
Beul ah or any surface water tributary to Lake Beul ah;
private wells in the District; and groundwat er
suppl yi ng any private well in t he District.
Petitioner may request an opportunity to testify and
present evidence at a hearing conducted by the Board

of Conmm ssi oners. The permt shall be granted only
upon the majority deci si on of t he Boar d of
Comm ssi oners based upon t he [ prescri bed]

procedure[ s].
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any event, according to Ws. Stat. § 33.22(4),’ LBMD could not
exercise its powers in an incorporated mnunicipality such as the
Village without the nunicipality's consent.

18 Gven the Village's position, on July 22, 2008, LBM
sought a declaratory judgnment in the Walworth County Circuit
Court providing that the ordinance was valid and enforceable as
to the Village. The Village noved for summary judgnment arguing
that, under Ws. Stat. 8§ 33.22, LBMD lacked the authority to
enact an ordinance regulating the Village and also |acked the
authority to exercise its powers extraterritorially. Furt her,
the Village argued that the ordinance was preenpted by state
law. The Walworth County Circuit Court, the Honorable Robert J.
Kennedy presiding, granted the Village's notion for summary
judgnment and declared the ordinance "void and unenforceable in
that it conflicts with state law," and also "invalid as applied
to the Village."

19 LBVMD appeal ed, and the court of appeals affirmed on
the basis that the ordinance is preenpted by state |aw The
court of appeals noted that the l|egislature granted the DNR

broad authority to regulate waters of the state in Ws. Stat.

" Wsconsin Stat. § 33.22(4) provides in relevant part:
"Districts shall not exercise the town sanitary district powers
authorized wunder sub. (3) wthin the boundaries of an
incorporated nunicipality wunless the governing body of the
muni ci pality consents."

LBVD was originally a sanitary district enconpassing the
area around Lake Beulah, and in 1995 the Town of East Troy
converted the sanitary district into a lake district, LBMD,
pursuant to Ws. Stat. § 33.235(1m.
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chs. 280 and 281. Lake Beulah Mgnmt. Dist. v. Vill. of E. Troy,

2010 W App 127, 9112-13, 329 Ws. 2d 641, 791 N W2d 385. The
| egislature explicitly stated that its goal was "to create a
' conprehensive program under a single state agency for the
enhancenment of the quality managenent and protection of all
waters of the state.'" Id., 913 (quoting Ws. Stat. § 281.11).
The court of appeals applied the test for preenption set forth

in DeRosso Landfill Co., Inc. v. Cty of OGak Creek, 200

Ws. 2d 642, 651-52, 547 N.W2d 770 (1996), and concluded that
"the Ordinance logically conflicts with, defeats the purpose of,
and violates the spirit of the |legislature's delegation of

authority to the DNR," and thus is preenpted. Lake Beul ah Mnt.

Dist. v. Vill. of E. Troy, 329 Ws. 2d 641, f17.

10 LBWMD petitioned this court for review, which we
gr ant ed. W review whether the ordinance is preenpted by state
| aw. 8

[1. ANALYSI S
11 "The question of whether a statute preenpts a
muni ci pal ordi nance raises a question of law which we review
i ndependently, benefitting from the analyses of the circuit
court and the court of appeals." DeRosso, 200 Ws. 2d at 652.
112 LBMD s argunent regarding preenption is related to the

Village's argunent in a related case before this court regarding

8 The parties also address LBMD's authority to enact the
ordi nance and enforce it as to the Village. Because we concl ude
that the ordinance is preenpted by state |law, we do not address
the argunents regarding LBVMD s authority.
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LBVMD s challenge to the 2005 permt for Well No. 7. See Lake
Beulah Mgmt. Dist. v. Dep't of Natural Res. (DNR), 2011 W 54,

_ Ws. 2d __, __ Nw2ad __. In that case, the Village argued
that where no formal environnental review or findings are
required, the DNR | acked the authority to consider the inpact of
a proposed high capacity well for which a permt is required
under Ws. Stat. § 281.34(2). Id., 928. In this case, LBMD
argues that if the DNR does not have the authority to consider
the inpact of a proposed well on Lake Beul ah, then the ordi nance
cannot conflict with the DNR s regulatory authority for high
capacity wells in Ws. Stat. ch. 281. Significantly, LBMD
conceded in its briefs, and at oral argunent, that if the DNR
does have the authority to consider the inpact of a proposed
hi gh capacity well on waters of the state such as Lake Beul ah,
then the ordinance conflicts with the state statute providing
such authority, Ws. Stat. ch. 281

13 The Village argues that the statutory framework
directing the DNR to regulate and issue permts for high
capacity wells precludes conflicting |ocal regulation. The
Village asserts that the ordinance's permtting franmework, which
i nposes requirenents on wells authorized by the statute and the
DNR, conflicts with and contravenes the statute. For exanpl e,
the Village notes that, according to its interpretation of the
statute, the permtting framework requires environnental review
only for three specific categories of wells with a capacity of
bet ween 100,000 and 2,000,000 gallons per day (gpd), and wells
with a capacity of over 2,000,000 gpd, and the ordinance

8
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purports to require environnental review for wells when that is
not required by the statute. The Village further argues that
the 2005 permt for Well No. 7 provides a specific exanple of
the ordinance's conflict wth the statute because, while the DNR
authorized Well No. 7, the ordinance purports to require an
additional permt and wuld also prohibit the well as it
currently operates because the Village does not return the water
to Lake Beul ah.

114 We addressed the question of the DNR s authority and
duty to consider the potential harmto waters of the state when
eval uating an application for a proposed high capacity well in a
related case in which LBMD challenged the DNR s decision to

i ssue the 2005 permit for Well No. 7. Lake Beul ah Mgnt. Dist.

v. DNR, __ Ws. 2d _, 911-5. In that case, we held that "the
DNR has the authority and a general duty to consider whether a
proposed high capacity well may harm waters of the state.” Id.,

13 (footnote omtted). Gven our holding in Lake Beul ah

Managenment District v. DNR, and despite LBMD s concession noted

herein that its ordinance, based on our holding, conflicts wth
and is preenpted by Ws. Stat. ch. 281, we feel it is
appropriate to examne independently the issue. Is the
ordi nance preenpted by the legislature's grant of authority to
the DNR to regulate wells and manage and protect waters of the
state pursuant to Ws. Stat. ch. 2817

15 Local regulation is preenpted by state [aw when "(1)
t he | egi sl ature has expressly wthdrawn the power of
muni cipalities to act; (2) it logically conflicts with state

9
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legislation; (3) it defeats the purpose of state |egislation; or
(4) it violates the spirit of state legislation.” DeRosso, 200
Ws. 2d at 651-52 (footnotes omtted). Exam ni ng the ordi nance
in light of the legislature's delegation of authority to the DNR
to regulate wells, we conclude that it is preenpted based on the
second, third, and fourth prongs of the DeRosso test.

116 The or di nance | ogically conflicts W th t he
| egislature's framework directing the DNR to regulate high
capacity wells and also granting the DNR the authority to manage
waters of the state. The | egislature has chosen the DNR to
"serve as the central wunit of state governnent to protect,
mai ntain and inprove the quality and managenent of the waters of
the state, ground and surface, public and private." Ws. Stat.
8§ 281.11. The legislature has further provided that the purpose
of Ws. Stat. ch. 281 is "to organize a conprehensive program
under a single state agency for the enhancenent of the quality
managenent and protection of all waters of the state." [d. The
framework for the conprehensive program within which the DNR
regul ates high capacity wells is set forth in Ws. Stat.
§ 281.34 and § 281. 35.

17 This case provides an exanple of how the ordinance
runs counter to the state statute. The DNR has issued a permt
to the Village to operate Well No. 7 pursuant to Ws. Stat.
8§ 281.34(2). The ordinance purports to require an additional
permt from LBWMD, which wuld require the subm ssion of
information in addition to what the Village was required to
submt to the DNR, and would actually prohibit Well No. 7 from

10
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operating as it currently does, because the Village does not
return the water to the Lake Beul ah Hydrol ogi ¢ Basin.

118 For the sanme reason, the ordinance frustrates the
| egislature's purpose in creating a conprehensive regulatory
schenme under the DNR As we have explained in a simlar
context, if a local ordinance prohibits what the DNR has
aut horized pursuant to the statutes, its rules, and its role as
manager of water resources, that ordinance is preenpted because

it frustrates the purpose of the state law Ws. Envtl. Decade,

Inc. v. Dep't of Natural Res., 85 Ws. 2d 518, 535-36, 271

N.W2d 69 (1978) ("Allowing the Cty of Mdison to prevent
treatnent which the DNR has authorized, and thereby frustrate
the [DNR s] program of water resource managenent, defeats clear
| egislative purpose to establish the [DNR] as 'the central wunit
of state governnent' w th 'general supervision and control over
the waters of the state.'").

119 The permtting schene that the ordinance inposes in
addition to the conprehensive permtting schenme in Ws. Stat.
§ 281.34 and § 281.35 does not nerely provide additional
requi renents, but as this case denonstrates, may prohibit the
operation of a high capacity well that is authorized by the DNR
under the statute. Were the |legislature has "adopted a conpl ex
and conprehensive statutory structure,” an ordinance that runs
counter to that structure violates the spirit of the |egislation
and is preenpted. DeRosso, 200 Ws. 2d at 652 n.8 (quoting
Anchor Sav. & Loan Ass'n v. Equal Opportunities Conmn, 120

Ws. 2d 391, 397, 355 N.W2d 234 (1984)).
11
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I 11. CONCLUSI ON

120 We conclude that the ordinance is invalid because it
conflicts with, defeats the purpose of, and violates the spirit
of the legislature's delegation of authority to the DNR to
regul ate high capacity wells in Ws. Stat. 8§ 281.11 and § 281.12
and its creation of a conprehensive permtting framework for
hi gh capacity wells in Ws. Stat. 8§ 281.34 and § 281. 35. Thus
the ordinance is preenpted by state | aw.

21 Therefore, we affirm the decision of the court of
appeal s.

By the Court.—Fhe decision of the court of appeals is

af firned.

12
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